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In February 2000 numbers of Zimbabwe liberation war veterans em
barked on a campaign to occupy white-owned farms in Zimbabwe. The 
veterans were later joined by land-hungry peasants and others who 
wished to protest against the pattern of land distribution and ownership 
which is heavily weighted in favour of whites. Currently, over I 600 farms 
have been occupied by the invaders. The Commercial Farmers' Union, 
largely representative of white farmers. applied to the High Court for an 
order that would bring an end to the invasions. The order was eventually 
granted by consent of the parties. 

In essence the consent order declared the land invasions unlawful and 
ordered the invaders to vacate the farms within 24 hours of the order. The 
obligation of the invaders to vacate was to be publicised through the 
electronic and print media. The commissioner of police was to inform 
members of the police that the occupations were illegal and that uninvited 
persons who remained on the farms after 24 hours after the order, were 
to be arrested and charged. 

The Commissioner of Police was ordered to disregard any instruction 
from the executive to the effect that the police were not to assist in car
rying out an order of eviction and was to inform the to disregard 
any such instruction from the executive. This was in light of the fan that 
the government, particularly President Mugabe, was encouraging the 
invaders to continue their occupation. The consent order further ordered 
the Commissioner to deploy such manpower within available resources as 
was reasonably necessary to evict the invaders if they remained in occu
pation 72 hours after the court order. 

The order was, however, not implemented, Instead, after the 72 hours 
had expired from which moment the Commissioner of Police was re
quired to carry out the evictions, the Commissioner brought an applica
tion in which he sought an order to delete certain aspects of the consent 
order relating to the duty of the police to evict the invaders and to disre
gard any executive instructions to the contrary, Applicant's reasons to be 
exonerated from the duty to enforce the order were, first, the lack of ade
quate resources in terms of manpower, eqUipment, fuel and food to feed 
the police on duty on the farms, Secondly, applicant argued that for the 
police to intervene and try to evict the invaders would be ill-advised as it 
would "light up the powderkeg", It "would apocalyptically provide the match
stick that will ignite this beautiful country into a bloody conflagration", 
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LAW. DEMOCRACY &. DEVELOPMENT 

It was further argued that the resolution of the land question was a politi
cal matter and not one to be resolved by the courts. Applicant dwelt on 
the issue of the grossly unequal distribution of land ownership in Zim
babwe between black and white citizens with 4 000 white farmers owning 
13.43 million hectares of the best farm land while the majority black 
citizens are only involved in a dependent relationship to the land. 

The court, however, rejected these arguments On the issue of inade
quate resources, the court recognised that the police did not have all the 
resources it needed but said the police was an arm of the state and could 
get the assistance it needed in terms of manpower. equipment, fuel and 
so forth from the state in order to enForce the court order and protect the 
civil rights of the respondents' members which the latter were entitled to. 
On the issue of the inequality of land distribution and ownership. the 
court said the case was not about the justice or otherwise of the land 
ownership pattern in Zimbabwe. It was "acknowledged by all and sundry 
that the land ownership and distribution pattern is not fair" and the blame 
for lack of progress had to be laid on both the government and the farm
ers but this was not the issue. The issue was the enforcement of a court 
order by the police. The court did not accept the powderkeg argument 
either. It found that farm invasions had occurred in the past and when the 
police. with the support of the executive. had intervened the invasions 
had come to an end. 

The court held that the police were under a duty to enforce the law and 
to ensure that the right of everyone to protection under the law as ex
pressed in the Constitution was upheld, 

The applicant, though an agent of the state, had a rather radical view of 
the rule of law. He argued that "the Rule of Law which is divorced from 
justice and JUSt laws becomes a hollow concept. Enforcement of unjust 
laws and an iniquitous. ,land ownership structure, through the applica
tion of brutal state power, such as demanded by the respondent is not 
promotive of the Rule of Law", The court, however, stated that in a coun
try with a constitution and statutes which can be amended or repealed by 
the representatives of the people, such a view of the rule of law was 
spurious, According to Chinhengo J, " [T]he rule of law means that every
one must be subject to a shared set of rules that are applied universally 
and which deal evenhandedly with people and which treat like cases alike. 
It means that those who are affeCle,d by official inaction should be able to 
bring actions, on the baSis of official rules that is the law, to protect 
their interests." 

Commenting on the role of the judiciary in the context of the separation 
of powers, Chinhengo J said that, in the face of an admilted illegality, the 
court was duty bound to apply the law and to uphold the rule of law while 
the applicant had a duty to enforce the court's order and afford the pro
tection of the law to everyone. 

The application to vary the consent order in order to avoid the duty to 
evict land invaders was dismissed. However, that was not the end of land 
invasions in Zimbabwe. War veterans and others continue to defy the 
court orders for them to vacate and the police continue to fail to carry out 
the order to evict them, Two subsequent orders of the highest court in 
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Zimbabwe, the CoUrt, have been ignored by the veterans and 
the executive, I The rule of law in Zimbabwe is thus in danger. Further
more the executive is undermining the independence of the judiciary by 
intimidation and accusations of disloyalty and racism, Recently the Minister 
of Justice, Patrick Chinamasa, was quoted in the government owned news
paper, the Herald, accusing the judges of racism and saying the government 
would defy any court rulings it considered unjust. He accused judges of 
obstructing the land reform programme,· It remains to be seen whether 
the judges will cave in or be courageous enough to assert their constitu
tionally entrenched independence and continue to uphold the rule of law, 

Mthembu v Letsela and Another 2000 (3) SA 867 (SeA) 

This case relates to the customary law of succession in South Africa, It 
touches on the issues of the requirements for a customary marriage, the 
right of a daughter to inherit and in particular the right of an illegitimate 
girl child to inherit her father's property as well as the discriminatory 
nature of the customary law of succession, This is a case that should 
interest traditionalists, especially men in many parts of Africa where the 
rule of male primogeniture applies. 

Tebalo Letsela died intestate. At the time of his death he was the holder 
of a 99 year leasehold title over a certain property on which he lived with 
the appellant. her two minor daughters one of whom (Tembi) was a 
product of the relationship between appellant and deceased. The parents 
of the deceased and one of their daughters and their children also lived in 
the same house as appellant and her daughters on the property, 

The t'irst respondent (father of the deceased) claimed that the property 
had devolved on him by virtue of the rule of succession which 
holds that in the absence of a son of a the father inherits the 
property of the deceased The appellant brought an application in the High 
Court for an order imer alia declaring the cuswmary rule of male primo
geniture, which generally excludes women from intestate succession and 
the provision in the Regulations for the Administration and Distribution of 
the Estates of Deceased Blacks which directs the intestate estates of 
deceased blacks to be administered according to customary law. to 
invalid in that they were contrary to the equality clause in the Constitution, 

When the application was first heard, the issue of whether applicant 
was married to the deceased and therefore whether Tembi was a legiti
mate child of the deceased was raised. Applicant argued that a customary 
marriage had been concluded between her and the deceased as the latter 

1 On 24 November 2000 when rbe Cour! reirera[ed [he illegality of farm 
invasions ami ordered the eviction invaders. tile hearing was disrupted by 
the ve[erans and others supporters or the land invasions who danced on (OUr! benches 
and shouted slogans saying the judges stlOuld bl> impeaclled. Sapa-AFP article dated 
24 November 2000 available on [he inrernc[ at wwwnpws24,(01{/. 

2 Sapa-AFP article da[ed 29 C>lovember 2000 available on [he internet at www,news24,(Q,z(/. 

3 Tile Interim Consti[wion of 1993 (section 8) prohibited discrimination on grounds of 
or gender and so does section 9 of [he 1996 Constitwion, 
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LAW. DEMOCRACY & DEVELOPMENT 

had paid a first instalment of R900 towards her lobola (roughly translated 
as bride wealth or bride price) of R2 000. The deceased had died before 
he could pay the balance. The first respondent on the other hand argued 
that there was no marriage as certain essentials of a customary marriage 
had not been satisfied. Le Roux J was unable to resolve the factual issue as 
to whether there had been a marriage and referred the matter for oral 
evidence. However, when the matter came up again before Mynhardt J, 
no evidence of the existence of the marriage was presented and counsel 
for the applicant stated that "because no evidence had been tendered 
from either side the applicant accepts that the matter is to be decided on 
the basis that there was indeed no such marriage between the parties", 
The matter was therefore decided on the basis that Tembi was an illegiti
mate child. Appellant, however. insisted that Tembi was the only heir to 
the estate of the deceased. 

The issue of discrimination against women and girl children under cus
tomary law of succession was addressed by the two judges who heard the 
application in the High Court. Le Roux J rejected the discrimination argu
ment. He expressed himself as follows: "If one accepts the duty to provide 
sustenance, maintenance and shelter as a necessary corollary of the 
system of primogeniture,. I find it difficult to equate this form of differ
entiation between men and women with the concept of 'unfair discrimi
nation' as used in section 8 of the Constitution There are other 
instances where a rule differentiates between men and women, but which 
no right minded person considers to be discriminatory. .. It follows that 
even if this rule is primajacie discriminatory on grounds of sex or 
and the presumption in section 8 (4) comes into operation. this presump
tion has been refmed by the concomitant duty of support," 

Mynhardt J for his part decided that the matter turned on the illegiti
macy of Tembi and had nothing to do with the discrimination on the basis 
of gender. Under customary law an illegitimate child, whether male or 
female. generally does not inherit. 

The Supreme Court of Appeal in a judgment delivered by Mpati AJA, 
confirmed the holding of Mynhardt J in the court below that, there having 
been no customary marriage in existence despite the payment of pan of 
the lobola, Tembi was an illegitimate child and could therefore nOt inherit 
her father's property. The court distinguished between an illegitimate 
child born during the subsistence of a marriage (as a result of adultery) 
and an illegitimate child whose parents were not married, The former but 
not the latter could inherit in the absence of other male descendants. This 
was because any child born to a married woman is under customary law 
presumed to be the child of her husband unless repudiated by the latter. 
The court therefore rejected appellant's argument that Tembi was being 
discriminated on the basis of her gender rather than her status. 
The court. however. did not address the issue of the injustice of the rules 
of intestate succession with respect to illegitimate children. 

In considering the argument that the rule of male primogeniture was 
unJust, the court made the point that a black person could opt out of the 
customary law of succession by making a will how he wished 
his property to be distributed, 
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The appellant argued that it was the court's duty under section 35 (4) of 
the Interim Constitution (section 3g (2) of the 1 g96 Constitution) to de
velop the customary law to be in consonance with the Bill of Rights and 
the value of equality in particular, in such a way as to permit all children, 
male or female, legitimate or illegitimate, to participate in intestate suc
cession. The court, however, declined to apply section 35. The court held 
that the issue of gender discrimination was academic as it did not arise on 
the Facts accepted by both parties. In any case, the court went on, the 
Constitution did not operate retrospectively and did not affect the vested 
right of the first respondent on whom the property devolved immediately 
upon the death of his son which was before the Interim Constitution came 
into effect. 

The court held further that the rule which allowed a father to inherit his 
son's property was not so unjust and abhorrent as to call for the interven
tion of the court. Tembi, after all, as an illegitimate child belonged to her 
maternal grandfather, or his successor, who had a duty to take care of 
her. She was therefore unlikely co be thrown out of the house and become 
destitute as contended by appellants.~ 

The court concluded that this was not an appropriate case, on the facts, 
to entertain an invitation to develop the rule of male primogeniture. Mpati 
AJA said: "Any development of the rule would be better left to the legisla
ture after a process of full investigation and consultation, such as is cur
rently being undertaken by the Law Commission ,,' The court also rejected 
the argument that the rule was contrary to public policy. It accepted first 
respondent'S counsel's caution that to strike down the rule would be 
summarily to dismiss an African institution without examining its essen
tial purpose and content. 

It is unfortunate that the Supreme Court of Appeal did not squarely ad
dress the issue of discrimination in the customary law of succession 
whether on grounds of gender or status as illegitimate children. The 
approach of the judges in the two courts will reassure traditionalist men 
that their monopoly of the right to intestate succession under customary 
law is safe even in this era of human rights and the right to equality in 
particular. However, Parliament may soon pass the bill abolishing the 
customary law of succession as proposed by the Law Commission which 
will see the end of discrimination against female children and children 
born out of wedlock, 

4 As a maner of fact. TemtJi anci her mother were rhrown Ollt of their home by de
ceased's father soon after Ihe seA decision presLlmably on the basis that they were nei
tiler widow nor daughter of the deceased ilnd tilereforE' not tlw responsibility of the 
successor [() the property. 

5 Tlte investigation of the LilW Commission referrE'd to by Judge Mpari resulted in !lle 
draft Succession Bill which at the end of 2000 was ye: to be presented to Parliarnenr 
for debate. The bill abolistles the customary law of succession except far as tradi
tional leaders are concerned. It removes the distinction between male and Female and 
lE'gilimate and illegitimate children in as far as inrestate slIccession is concerned. 

113 

R
ep

ro
du

ce
d 

by
 S

ab
in

et
 G

at
ew

ay
 u

nd
er

 li
ce

nc
e 

gr
an

te
d 

by
 th

e 
Pu

bl
is

he
r (

da
te

d 
20

09
).




